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Federal Court Report

E-Mails About Poor Performance Defeat FLSA Claim
4/3/2018 

By Emily G. Camastra  of Swerdlow Florence Sanchez Swerdlow & Wimmer
A member of Worklaw® Network

Evidence of an employer's internal communications regarding an employee's poor performance, made prior to the employee's complaint about his pay, supported a jury's finding that the employee did not sufficiently prove retaliation under the federal Fair Labor Standards Act (FLSA), according to the Texas Court of Appeals. 

Making complaints related to one's pay is protected by the FLSA, and federal law prohibits retaliating against employees for making such complaints. The plaintiff, who worked as a truck driver for his employer for less than two months, filed a lawsuit in Texas alleging that the company violated the FLSA by terminating his employment in retaliation for a complaint he made about his pay. To succeed on his claim of retaliation under the FLSA, the plaintiff was required to prove that his employment would not have been terminated had he not complained about his pay. The case proceeded to trial, and the jury ruled that the plaintiff did not sufficiently prove that his complaint caused his termination.     

On appeal, the plaintiff argued that the evidence presented at trial was factually insufficient to support the jury's finding in favor of the employer. The plaintiff argued that he presented evidence that his employer terminated his employment two days after he complained about his pay and failed to give him any reason for his discharge.  

The court disagreed and, weighing all the evidence, held that the jury's finding was neither wrong nor unjust. Specifically, the record included e-mail documentation of internal communications regarding the employer's concerns with the plaintiff's job performance beginning more than a month before he complained about his pay. 

The jury also heard testimony that the plaintiff was a poor employee, had a bad attitude, was constantly late, was hard to reach, would not return phone calls, would not answer his phone in the field and generally was not a good employee. The employer's witnesses testified, in contradiction to the plaintiff, that the employer spoke with the plaintiff two or three times about his poor performance and unavailability shortly before the plaintiff made any complaint about his pay.  

The court held that the jury was in the best position to judge the credibility of the witnesses and to determine the weight given to their testimony. The jury found that the internal e-mails were more credible than the plaintiff's own testimony regarding his job performance. 

Williams v. FlexFrac Transport LLC, Texas Ct. App., No. DC-14-08615 (Feb. 5, 2018).

Professional Pointer: Address performance issues with employees early and regularly, and document performance problems in a timely fashion to protect against retaliation claims, not only under the FLSA, but also under other federal and state statutes that prohibit retaliation.  

Emily G. Camastra is an attorney with Swerdlow Florence Sanchez Swerdlow & Wimmer, the Worklaw® Network member firm in Beverly Hills, Calif. 
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