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Fire Sprinkler Company Did Not Commit Unfair Labor Practice
9/4/2018 

By John L. Freeman of Key Harrington Barnes PC
A member of Worklaw® Network

A fire sprinkler company facing financial difficulties could exercise a right under Section 8(f) of the National Labor Relations Act (NLRA) to exit the union relationship, an appeals court ruled. The court rejected the argument that the company was bound by Section 9(a) of the NLRA and had committed an unfair labor practice.

Under the more commonly employed Section 9(a), a union that obtains the support of a majority of the employees in a unit will become the recognized representative of those employees, and the employer will be obligated to communicate and negotiate with it on the terms and conditions of employment.

Under Section 8(f), a different rule operates in the building and construction industries because projects can be short-lived and employees migrate between jobs. Thus, such employers and unions are allowed to enter into what is known as a prehire agreement. With such an agreement, the business and union agree in advance that a particular union will represent employees, and the employer and the union may even negotiate directly between themselves the initial terms and conditions of employment. That can occur without any vote by the employees or even before a single employee is hired. Such prehire agreements are presumed to be governed by Section 8(f), rather than Section 9(a).

Colorado Fire Sprinkler Inc. installs, services and inspects fire sprinkler systems. When the company was founded in 1991, its founder entered into a Section 8(f) prehire agreement―even though there were no employees―with the Road Sprinkler Fitters Local Union No. 669, a national union. In that form agreement, with terms that were predetermined by the National Fire Sprinkler Association (an outside association of sprinkler installation companies, of which the company was not a member), the company agreed to recognize the union as the representative of its employees. Although the agreement provided that, on the basis of objective and reliable information, the company confirmed that a clear majority of the sprinkler fitters in its employ and were members of the union, this was not true because it had no employees at the time the agreement was drafted.

In 1994, the company hired its first employees. Over the next two decades the company entered into successive, multiyear representation agreements. In 2005, the company entered into its fifth agreement with the union, with language similar to that in the previous agreements, but with an additional statement "that the union has offered to provide the employer with confirmation of its support by a majority of such employees." The subsequent two agreements retained the same language.

The company got into financial trouble in 2010 and told the union that it would likely be unable to continue meeting its contractual obligations, especially paying into the health and other pension funds. At the same time, although the labor agreement had expired, the company and the union were attempting to hammer out a new collective bargaining agreement. When negotiations failed, the company, asserting a right under Section 8(f) to walk away from the union relationship, informed the union that it had gone ahead and offered the employees a nonunion health insurance plan. The union then filed unfair labor practice charges against the company with the National Labor Relations Board (NLRB).

The administrative law judge found that the 2005 agreement's additional language stating the union's offer to provide confirmation of its support by a majority of the employees had converted the Section 8(f) agreement into one governed by Section 9(a), and the judge thus found an unfair labor practice because of the employer's action. The NLRB affirmed that finding. The company filed a petition for review.

The U.S. Court of Appeals for the District of Columbia Circuit reversed the finding because the presumption that the contract was to be governed by Section 8(f) had not been overcome. The court stated that to overcome such presumption, "specifically, the board must demand clear evidence that the employees—not the union and not the employer—have independently chosen to transition away from a Section 8(f) prehire arrangement by affirmatively choosing a union as their Section 9(a) representative." The court also reiterated its previous holdings that contract language and the intent of the union and company alone generally cannot overcome the Section 8(f) presumption.

The record in this case was "bereft of evidence either confirming or controverting majority support." The court stated, "In the company's 20-year history, there were no petitions, authorization cards, or votes confirming or denying the union's majority status. No anecdotal evidence was offered either. The only evidence the union points to is the rote language repeated in a series of contracts purporting to acknowledge the union's status as 'the exclusive bargaining representative of its employees pursuant to Section 9(a)' " of the NLRA. Such evidence was insufficient.

Accordingly, the court reversed the board's finding that a conversion had occurred.

Colorado Fire Sprinkler Inc. v. National Labor Relations Board, D.C. Cir., No. 16-1261 (June 8, 2018).

Professional Pointer: A construction-industry contract will be presumed to be governed by Section 8(f) of the National Labor Relations Act unless the employer and union clearly intended to create a Section 9(a) agreement. To overcome such presumption and to convert to or transition to a 9(a) status, actual evidence that a majority of employees support the union must be offered and reflected in the record. According to the U.S. Court of Appeals for the District of Columbia Circuit, that evidence could consist of petitions, authorization cards or votes confirming the union's majority status. When such evidence is missing, the rights of the parties in a Section 8(f) relationship will likely continue to be governed under Section 8(f) instead of Section 9(a).
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