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Federal Court Report

Appeals Court Rejects Claim of Retaliation for Taking Leave
8/14/2018 

By Bryant S. Banes of Neel, Hooper & Banes, P.C.,
A member of Worklaw® Network

An employee who claimed he was fired in retaliation for taking leave had his claims rejected by the 3rd U.S. Circuit Court of Appeals, which noted that the challenged discharge occurred too long after the leave request to be retaliatory. The court also ruled that a vulgar text message to the employee from the company's owner didn't prove retaliation for filing a charge.

Following a shoulder injury, an employee was unable to drive on the job as required and requested a driver as an accommodation, which his employer denied. The employer granted the employee's request for leave but did not define a length of time for the time off. The employee was terminated after returning to work unannounced about two months after taking leave. 

Following his termination, the employee filed a discrimination charge with the Equal Employment Opportunity Commission (EEOC). About three months later, another company owned by the same individual as his previous employer hired the employee. The employee commuted from Pennsylvania to New Jersey for the job, but quit soon after, claiming that the employer's refusal to pay for a move to New Jersey amounted to a constructive discharge. 

The employee filed a lawsuit against both companies, alleging violations of the Americans with Disabilities Act (ADA), the Family and Medical Leave Act (FMLA) and state law, as well as retaliation for requesting and taking leave and for filing the charge. 

The 3rd Circuit rejected the FMLA claims after determining that the companies did not have a sufficient number of employees to be subject to the FMLA and could not be considered a single employer because the two entities were not so integrated as to be considered one entity. The common ownership alone did not establish that the two businesses were a single entity. 

The appeals court also rejected the ADA claims. It determined that physical labor was an essential function of the employee's job and, thus, the employer's refusal to provide a driver was appropriate because the employee could not perform his job, even with the accommodation. 

The court ruled that leave was not a reasonable accommodation because there was no evidence that the requested leave was for a definite period. The court noted that leave for a short period may enable an employee to perform essential job functions in the near future but indefinite leave is not a reasonable accommodation. 

The employee's claim of retaliation for requesting and taking leave failed because the accommodation request occurred two months before termination, making the termination too isolated from the request to conclusively establish that termination was retaliatory. The court noted that the evidence the employee presented, which was not limited to the period following the request for accommodation, did not constitute a pattern that established an inference that the employee was fired for requesting leave.

The 3rd Circuit also rejected the employee's claim of retaliation for filing a charge. The court held that one text message from the owner of the company asking, "What the f--- is this?" in response to the charge did not create an inference of causality necessary for a retaliation claim because the plaintiff continued to be employed with the company for months after it.

Kieffer v. CPR Restoration & Cleaning Servs. LLC, 3d Cir., No. 16-3423 (May 15, 2018).

Professional Pointer: This case establishes that timing is an important consideration in a retaliation claim. Termination that occurs two months after an accommodation, without more, may not establish causation.

Bryant S. Banes is an attorney with Neel, Hooper & Banes, P.C., the Worklaw® Network member firm in Houston.
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