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A member of Worklaw® Network

A company did not violate the Family and Medical Leave Act (FMLA) when it fired an employee who had kidney disease for violating the company's consistently applied travel benefits policy, the 6th U.S. Circuit Court of Appeals ruled.

Envoy Air employed the plaintiff for 19 years as a gate agent. The company provided the plaintiff with travel benefits, since he was an employee, which allowed him and eligible family members to travel at discounted rates. According to the terms of the policy, if an employee permits an ineligible individual to use his or her travel benefits, the employee would be subject to termination. 

In the spring of 2015, the company began its regularly scheduled travel audit of randomly selected employees to screen for abuse of the travel privileges. The plaintiff was among those selected, and the company requested that he send proof of eligibility for the 24 travelers he had listed on his travel privileges log. The plaintiff sent documentation related only to his wife and stepdaughter. As a result, his audit was added to a long list of audits requiring further investigation.

In March 2016, after the plaintiff returned from FMLA leave, a human resource specialist conducted an interview with him and his direct supervisor regarding his travel privileges log. The plaintiff admitted that his mother's boyfriend and his friend's child, who he had taken into his home to care for, were listed on his travel log. The HR professional instructed him to provide any additional documentation, such as proof of legal guardianship, to establish that they were eligible for travel privileges under the policy. The plaintiff did not provide the requested documentation, and the company fired him. He sued the company for violation of the FMLA, disability discrimination in violation of Michigan's Persons with Disabilities Civil Rights Act, and race discrimination in violation of Michigan's Elliott-Larsen Civil Rights Act.

The 6th Circuit held that the plaintiff could not establish retaliation based on his FMLA leave. The plaintiff pointed to the HR professional's personal note that he had "frequent FMLs"—referring to FMLA leave—to establish causation. The court, however, dismissed this argument because the HR professional made the note when trying to schedule an interview with the plaintiff to finish the audit investigation while the plaintiff was on FMLA leave. 

The plaintiff also asserted that his supervisor commented that, if he was too ill, he should retire. However, the court found this comment to be too ambiguous to support his FMLA claim. The plaintiff also relied upon his supervisor's comment, "If you cannot perform the duty, we do not need you here." This comment, however, was made to a group of employees, not in a context suggesting that it was aimed at individuals taking FMLA leave, and it was made one year before the plaintiff took FMLA leave. 

The 6th Circuit also held that the plaintiff failed to establish that his disability played a role in the termination decision. He again relied upon his supervisor's comments. However, the court dismissed these arguments on the basis that the comments were too ambiguous and were not made in a context suggesting that they were aimed at individuals with disabilities or the plaintiff in particular.

Finally, with regard to his race-discrimination claim, the 6th Circuit held that the plaintiff, who is Hispanic, could not rebut the legitimate, nondiscriminatory reason for his termination. The investigation revealed that the plaintiff improperly included ineligible individuals on his travel log and did not provide documentation to prove the individuals' eligibility. According to the company's policy language and its consistent practice, the company consistently fired employees for such violations. 

Nieves v. Envoy Air Inc., 6th Cir., No. 18-1127 (Jan. 14, 2019).

Professional Pointer: This case reminds employers of the importance of disciplining consistently for policy violations. In investigating employee misconduct, employers should verify that they disseminated the applicable policy, maintain communication throughout the investigation and have consistently disciplined for past policy violations.

Samantha J. Wood is an attorney with Lindner & Marsack S.C., the Worklaw® Network member firm in Milwaukee.
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