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Federal Court Report

Worker Who Tested Positive for Opiates Loses ADA Claim
5/21/2019 

By William D. Deveney of Elarbee, Thompson, Sapp & Wilson, LLP
A member of Worklaw® Network

An employer's concern about whether a worker's medication interfered with his ability to safely perform his job was not evidence that the employer regarded him as having a disability under the Americans with Disabilities Act (ADA), according to the 8th U.S. Circuit Court of Appeals.

The plaintiff was a maintenance supervisor at the Magnolia Housing Authority in Arkansas in February 2014 when the authority, based on a state agency's recommendation, began drug testing its employees. After the plaintiff tested positive for "opiates/morphine," his supervisor met with him about the results. When the plaintiff refused to provide the supervisor with information about his use of an opiate, the supervisor informed him that he was suspended from employment without pay.

The next day, the plaintiff provided his supervisor with a copy of a prescription for hydrocodone. The supervisor asked the plaintiff to provide a letter from his doctor acknowledging the prescription and addressing whether any side effects could hinder the plaintiff's ability to perform his work. 

The supervisor also asked the plaintiff to provide a letter from his doctor clearing him to return to work or, alternatively, a complete list of all prescription medications he was taking so the supervisor could confirm that the hydrocodone was what caused the positive test. The housing authority communicated with the plaintiff, through his attorneys, on several occasions during the next two months; after that, it dropped its demand that he provide more information from his doctor and reinstated his pay retroactively. 

When the plaintiff returned to work, he told his supervisor of certain other medical conditions he had, including post-traumatic stress disorder. The supervisor told the plaintiff he could not operate housing authority vehicles and equipment until the plaintiff provided information from his doctor addressing whether any side effects could hinder his ability to perform his duties. 

The following week, the plaintiff resigned, stating that he refused to work in the "retaliatory environment" that had existed since the drug test. He then filed suit claiming the authority had regarded him as disabled in violation of the ADA.

In affirming summary judgment against the plaintiff, the 8th Circuit held that the fact that the supervisor knew the plaintiff was taking hydrocodone was not enough by itself to infer that the supervisor regarded the plaintiff as having a disability. The court held that there was no evidence indicating that the supervisor's request for a letter from the plaintiff's doctor was made because there was a concern that a disability prevented him from performing aspects of his job. The only reasonable inference, the court found, was that the housing authority was concerned as to whether his medication interfered with his ability to safely perform job-related tasks.

Voss v. Housing Auth. of the City of Magnolia, No. 17-1650 (Feb. 25, 2019).

Professional Pointer: The ADA permits employers to apply qualification standards that exclude employees who pose a significant risk of substantial harm to the health or safety of themselves or others. But an employer may not assume that such a threat exists; it must have objective, medically supportable evidence that there exists a genuine risk that substantial harm could occur in the workplace and must not act on stereotypes. 

William D. Deveney is an attorney with Elarbee, Thompson, Sapp & Wilson, LLP, the Worklaw Network® member firm in Atlanta. 
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