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First Amendment Didn’t Protect Vague Concerns
5/22/2019 

By Andrea Lux Miyashita of Marr Jones & Wang
A member of Worklaw® Network

An employee's mentioning reverse discrimination and expressing vague concerns over public safety does not convert ordinary speech into language protected by the First Amendment, according to the 11th U.S. Circuit Court of Appeals.

The plaintiff worked as the occupational health director for Polk County, Fla., under a three-year contract that had been renewed without incident since she began working for the county in 2000. As health director, the plaintiff, using a particular national standard, would determine whether the people who applied to be firefighters were medically fit for duty, and she would make recommendations to the county. 

In 2013, a black applicant applied for a position with the county fire department under a diversity initiative. A physician assistant performed the applicant's pre-employment screening. The assistant found medical problems relating to the applicant's lungs and recommended that he see his personal physician for those issues. The applicant's personal physician cleared him for service. Although neither the plaintiff nor her physician assistant had signed off on the applicant's medical fitness, he began classroom instruction and was placed on the county payroll. 

Subsequently, the plaintiff was asked to render a medical opinion about the applicant's fitness for duty, as there was no medical fitness recommendation from her office on file, and the physician who cleared the applicant had not used the particular national standard that was ordinarily applied. The plaintiff requested to examine the applicant; however, the county's equal opportunity administrator said it would be inappropriate to do so because the applicant had already received medical clearance from his treating physician. The administrator remained involved with the applicant's case over the next few months, but the plaintiff viewed the administrator's involvement in the applicant's medical screening as unusual and problematic.

The plaintiff expressed her concerns to the deputy manager in March 2015 and then to the county manager approximately six months later. During these meetings, the plaintiff reported vague public-safety concerns she felt the applicant posed by working as a firefighter without medical clearance. Additionally, the plaintiff warned the county that it could potentially face liability for possible "reverse discrimination" due to the perceived favoritism afforded to the applicant and the administrator's unprecedented involvement in the medical-clearance process. 

Shortly after speaking with the county manager, the plaintiff learned that her contract with the county was going to be put out for bids through a request for proposal (RFP) process. The decision to institute the RFP process was made in 2013, prior to the matter involving the applicant. 

The plaintiff sued the board of county commissioners and others, alleging retaliation in violation of her First Amendment rights and Florida state law. The district court granted a motion in the defendants' favor that disposed of the plaintiff's claims. The 11th Circuit agreed with the district court's decision and affirmed. 

In analyzing this issue, the circuit court considered the various settings in which the plaintiff spoke, the main purpose of her complaints and the manner in which she raised her concerns. The court found that simply mentioning or alluding to comments regarding topics such as reverse discrimination and public safety did not transform the plaintiff's speech into a First Amendment-protected complaint. 

The district court did not view those topics as the main thrust or purpose of the plaintiff's speech. Rather, the medical-clearance process and the equal opportunity administrator's involvement were considered the main purpose. Finally, the circuit court concluded that the manner in which the plaintiff raised her concerns indicated that she was acting more as a frustrated employee than as a concerned citizen. 

Consequently, the 11th Circuit held that the plaintiff's speech was not protected by the First Amendment. 

King v. Bd. of Cty. Comm'rs, 11th Cir., No. 18-10631 (March 1, 2019).

Professional Pointer: Determining whether speech in the workplace is protected by the First Amendment requires a fact-intensive analysis. Simply because a complaint made at work pertaining to work-related matters and according to an official job duty (rather than as a private citizen) was not considered protected speech in this situation does not mean that under a different factual scenario, the same outcome will result or that an employer will not face liability. Depending on the law in your state and the facts at issue, complaints similar to those voiced in this case could amount to protected activity under state statutes protecting whistle-blowers. 

Andrea Lux Miyashita is an attorney with Marr Jones & Wang, the Worklaw® Network member firm in Honolulu. 
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