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Federal Court Report

School Lawfully Fired Coach Over Facebook Photos
11/13/2019 

By Holly E. McDaniel of Elarbee, Thompson, Sapp & Wilson LLP
A member of Worklaw® Network

A public high school did not violate the First Amendment when it fired a football coach following his refusal to remove photos that violated the Family Educational Rights and Privacy Act (FERPA) from his Facebook account, ruled the 6th U.S. Circuit Court of Appeals.

The plaintiff, then head football coach of David Crockett High School in Jonesborough, Tenn., posted on Facebook "decrying the conditions" of a local elementary school. In his post, he included photos of the classroom. In one of these photos, the faces of several students were visible. The director of schools for Washington County, Tenn., and David Crockett High School's principal repeatedly attempted to contact the plaintiff to instruct him to immediately remove any photos where a child's face was visible as these photos likely violated school policy and FERPA. The director and principal did not request that he take down any other content in the posting. The plaintiff did not comply with the director's and principal's request.

Two days after this incident, the plaintiff posted on Facebook that he was concerned about prisoners working at David Crockett High School. Later that day, the director and principal spoke with the plaintiff on the phone. They again instructed him that he needed to remove the pictures of the children from his Facebook post, but stated that he was not required to remove any other aspect of the post. In response, the plaintiff yelled at them and hung up the phone.

After the phone call, the director and principal drafted a letter of guidance that addressed the plaintiff's failure to remove the Facebook photos as well as other alleged misconduct. The letter again asked him to remove the photos from Facebook and reaffirmed his right to keep the remainder of the post up. While meeting with the principal to discuss the letter of guidance, the plaintiff became belligerent and confrontational.

After the meeting, the plaintiff continued to behave unprofessionally and violated the letter of guidance by allegedly directing profanity at the football players and spreading rumors about his immediate supervisor. The plaintiff was subsequently issued a letter of reprimand detailing the incidents leading up to its issuance, placing him on administrative leave pending an independent investigation and warning him that his job was in jeopardy.

The independent investigation either substantiated or partially substantiated all the allegations against the plaintiff. During the course of the investigation, the plaintiff filed suit against the director and the school board.

At the conclusion of its investigation, the investigating firm recommended the plaintiff's termination. The director sent the plaintiff a letter detailing the investigation's findings and offering him one final chance to provide a defense or rebuttal to preserve his position with the school. The plaintiff never responded to the letter. The director subsequently fired him.

In granting the director's motion for summary judgment, the district court found that the plaintiff could not show that the letter of guidance, the letter of reprimand or his termination violated the First Amendment because the letters did not constitute adverse actions, and the plaintiff could show no causal connection between the Facebook posts and his termination.

In upholding the district court's grant of summary judgment, the court of appeals agreed with the district court and found that the letter of guidance and letter of reprimand were not adverse actions. The letter of guidance was not an adverse action because it did not impose any discipline or alter the terms of the plaintiff's employment. The same was true for the letter of reprimand because suspension with pay is not an adverse action, according to the court. As for the termination, while a termination is clearly an adverse action, the court found that the plaintiff had failed to present evidence connecting his termination to the Facebook posts.

Professional Pointer: When requesting that employees remove certain social media posts, employers should evaluate each aspect of the post to determine what may be protected by the First Amendment or other laws, such as the National Labor Relations Act and state laws protecting political speech. When asking the employee to remove unprotected parts of the post, the employer should clearly articulate that the employee does not need to remove the protected portions of the posting.

Sensabaugh v. Halliburton, 6th Cir., No. 18-6329 (Aug. 27, 2019).

Holly E. McDaniel is an associate with Elarbee, Thompson, Sapp & Wilson LLP, the Worklaw® Network member firm in Atlanta.
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