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Attorney Wasn’t Immune from First Amendment Lawsuit
1/7/2019 

By Andrew J. Adams of Skoler, Abbott & Presser PC
A member of Worklaw® Network

Unlike private employees, public employees are protected from termination or discipline for exercising their First Amendment rights. Employers and their outside counsel who violate those clearly established rights open themselves up to litigation, as a recent case in the 6th U.S. Circuit Court of Appeals demonstrates.

The plaintiff was employed as the fiscal coordinator for the Geauga County Health District from 2015 until her resignation in 2017. Her duties included some fiscal management tasks and various human resources functions. 

In the fall of 2016, the plaintiff alleged that she became aware of ethical violations committed by her supervisor regarding county contracts and an alleged sex-based pay disparity between two employees. According to the plaintiff, she informed her supervisor of her concerns but he disparaged her and brushed them off. In response, the plaintiff brought these concerns to the County Board of Health. 

Within 48 hours, the supervisor changed the plaintiff's work schedule, forcing her to drop out of school. Over the next four months, the plaintiff filed several complaints of retaliation with the board regarding her supervisor. By February 2017, she had exhausted all available internal channels of communication and filed a charge of retaliation with the Equal Employment Opportunity Commission (EEOC). 

Four days after she filed the charge and with assistance from the outside counsel, the supervisor disciplined the plaintiff, alleging in part that she had "willfully demean[ed] and verbally abus[ed]" him. Thereafter, the outside counsel took the lead role in the plaintiff's discipline. According to the plaintiff, the outside attorney repeatedly pressured her to drop her EEOC charge, was "condescending and intimidating" toward her, recommended that the board take disciplinary action, and participated in drafting her demotion. The plaintiff resigned two months after her demotion and filed suit in district court asserting First Amendment retaliation, among other claims. 

The outside counsel attempted to remove himself from the lawsuit by arguing that he was entitled to qualified immunity. He claimed that the plaintiff's complaints to the board were within the scope of her official duties, and therefore not protected speech. The district court disagreed, and the attorney appealed. The 6th Circuit agreed with the lower court. 

In doing so, the 6th Circuit noted that there were sufficient facts to indicate that the plaintiff engaged in constitutionally protected conduct, that this conduct motivated the outside counsel to take adverse action against her and that a reasonable official in the outside counsel's position would have been aware that his conduct violated the plaintiff's clearly established rights. 

To determine whether the plaintiff's speech was entitled to protection, the court used a three-step test. The test requires that the speech must address a matter of public concern, that the employee must be speaking outside of his or her official duties, and that the interest of the employee in exercising his or her free speech right must outweigh the employer's interest "in promoting the efficiency of the public services it performs through its employees." 

The 6th Circuit agreed with the district court that the plaintiff satisfied these requirements enough to advance her claim. Specifically, the plaintiff's speech addressed political corruption; she filed a complaint to the board, which was not within the scope of her official duties; and her speech addressed a topic that the employer had no reasonable interest in censoring. The plaintiff's discipline, demotion, pay reduction and suspension provided enough support to show that she had suffered an adverse action, and the proximity of those actions to her internal complaint and the EEOC filing satisfied the causation requirement at this stage of litigation. 

The 6th Circuit then looked to whether the outside counsel would have been aware that the employee's speech was protected. The court concluded that the plaintiff's right to report public corruption, unethical conduct and sex-based discrimination within her workplace was clearly established. As a result, the 6th Circuit concluded that the outside counsel was not entitled to qualified immunity. 

Buddenberg v. Weisdack, 6th Cir., No. 18-3674 (Sept. 20, 2019).

Professional Pointer: It is important to understand that a public employee cannot be disciplined because of something he or she said if the worker was exercising a protected First Amendment right to free speech. Failing to understand this can open employers up to costly lawsuits.

Andrew J. Adams is an attorney with Skoler, Abbott & Presser PC, the Worklaw® Network member firm in Springfield, Mass.
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