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Federal Court Report

Seeking Advice from Counsel on Termination Decision Does Not Show Retaliation
5/26/2021 

By Lance W. Parmer of Lehr Middlebrooks Vreeland & Thompson
A member of Worklaw® Network

An employer's decision to seek advice from legal counsel prior to terminating an employee who had requested leave was not evidence of retaliatory intent, the 1st U.S. Circuit Court of Appeals decided.

In 2014, the plaintiff took leave from her employer under the Family and Medical Leave Act (FMLA) to undergo preventive surgery after learning she was genetically predisposed to breast and ovarian cancer. Later that year, the employer allowed her to take a second round of leave for a related surgery even though she had exhausted her FMLA leave. 

More than one year later, in October 2015, the employer's vice president of manufacturing informed the human resources department that he had decided to eliminate the plaintiff's position as part of his effort to restructure the plaintiff's department. 

Two days later, the plaintiff told human resources that she intended to take FMLA leave in 2016. After internal discussions and consultations with counsel, the employer went forward with the vice president of manufacturing's decision to eliminate the plaintiff's position. As an alternative, the employer offered the plaintiff a newly created, lower-level position with a lower salary. The plaintiff declined the new position and the employer terminated her employment.

The plaintiff sued the employer, alleging that it had retaliated against her for taking and seeking to take FMLA leave and discriminated against her because of her disability. The district court dismissed her claims.

On appeal, the 1st Circuit held there was no evidence the decision-maker, the vice president of manufacturing, knew of the plaintiff's disability or plan to take leave at the time he made the decision to eliminate her position. Because he had no knowledge of her alleged disability nor her planned leave, he could not have based his decision on them.  

The plaintiff also claimed that a comment made by the vice president of manufacturing regarding her previous leave being "unfortunate" showed a retaliatory motive. However, the court held this comment was not evidence of retaliation because the plaintiff was allowed to take the leave, received a bonus and pay increase, and returned to work after the leave without incident. 

The court also rejected the plaintiff's argument that the employer's reason for reorganizing the plaintiff's department—which led to her position being eliminated—was pretext, because there was no evidence to contradict the vice president of manufacturing's testimony regarding the purpose of the reorganization. 

Lastly, the plaintiff made much of the fact that the employer's human resources department consulted with counsel after learning of the vice president of manufacturing's decision to eliminate the plaintiff's position and, two days later, the plaintiff's plan to take FMLA leave. However, the court held that the chronology of events defeated any inference of retaliation, and the employer's decision to seek advice from counsel was a "prudent step" that could not support a finding of retaliatory intent. 

O'Rourke v. Tiffany and Company, 1st Cir., No. 20-1404 (Feb. 11, 2021).

Professional Pointer: This case reminds HR professionals of the importance of seeking counsel before terminating an employee who has engaged in protected activity. Although counsel cannot prevent a terminated employee from suing, experienced counsel can help ensure that termination decisions are legally sound and provide advice on the possible legal implications of those decisions. Further, seeking counsel generally cannot be used against the employer in litigation. 

Lance Parmer is an attorney with Lehr Middlebrooks Vreeland & Thompson, the Worklaw® Network member firm in Birmingham, Ala. 
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